94-457 FINANCE AUTHORITY OF MAINE 2011-480

CHAPTER 325: MAINE NEW MARKETS CAPITAL INVESTMENT PROGRAM

Summary: This rule establishes the procedures, standards and fees applicable to applicants
under the Authority’s Maine New Markets Capital Investment Program (the “Program”). Under
the Program, the Authority may allocate tax credit authority to a qualified community
development entity, which allocation acts as a reservation of refundable tax credits that may
subsequently be approved by the Authority if the qualified community development entity obtains
qualified equity investments as certified by the Authority as provided by 10 M.R.S.A. § 1100-Z.

SECTION 1. DEFINITIONS

1. "Allocation Application” means the Authority’s then current application for
allocation of tax credit authority that is filed by a CDE with the Authority.

2. "Allocation Application fee" means a non-refundable fee of $1,000 that shall be
included with the Allocation Application at the time of filing with the Authority.

3. “Annual Report fee” means a fee of $250 that shall be included with the annual
report required of a CDE as set forth below in Section 6.

4. "Applicant" means a CDE that files an Allocation Application or Certification
Application with the Authority as contemplated by 10 M.R.S.A. 8 1100-Z.

5. “CDE” means a Qualified Community Development Entity as defined by this
Rule, or a subsidiary thereof that is also a Qualified Community Development
Entity as defined by this Rule.

6. "CDFI Fund" means the U.S. Department of Treasury, Community Development
Financial Institutions Fund.

7. “Certification Application” means the Authority’s current application for
certification of a qualified equity investment in a CDE.

8. “Certification Application Fee” means a non-refundable fee of $2,500 that shall be
included with a Certification Application at the time of filing with the Authority.

0. “Code” means the United States Internal Revenue Code of 1986, as amended.
10. "Commissioner" means the Maine Commissioner of Administrative and Financial
Services.

11. "Credit allowance date™ means, with respect to any qualified equity investment, the



94-457 Chapter 325 page 2

12.

13.

14.

15.

16.

17.

18.

date on which the investment is initially made and each of the successive six
anniversary dates of that date thereafter.

"Long-term debt security” means any debt instrument issued by a CDE, at par
value or a premium, with an original maturity date of at least seven years from the
date of its issuance, with no acceleration of repayment, amortization or prepayment
features prior to its original maturity date. The CDE that issues the debt
instrument may not make cash interest payments on the debt instrument during the
period commencing with its issuance and ending on its final credit allowance date
in excess of the cumulative operating income (as defined in the regulations
adopted pursuant to the Code, Section 45D) of the CDE for the same period, prior
to giving effect to interest expense on such debt instrument. This paragraph does
not limit the holder's ability to accelerate payments on the debt instrument in
situations when the CDE has defaulted on covenants designed to ensure
compliance with 10 M.R.S.A. § 1100-Z; 36 M.R.S.A. § 191(2)(SS); 36 M.R.S.A. §
2351; or the Code, Section 45D.

“Low-income community” has the same meaning as set forth in the Code, Section
45D.

“Non-metropolitan census tract” means a census tract located in a non-
metropolitan county as defined by the CDFI Fund.

"Purchase price" means the amount of the investment in the CDE for the qualified
equity investment.

"Qualified active low-income community business™ has the same meaning as set
forth in the Code, Section 45D and regulations adopted thereunder, including 26
CFR Sec. 1.45D-1.

"Qualified community development entity" has the same meaning as set forth in
the Code, Section 45D, except that the entity must have entered into or be
controlled by or under the common control of an entity that has entered into an
allocation agreement with the CDFI Fund with respect to credits authorized by the
Code, Section 45D, and must be authorized to operate in the State.

"Qualified equity investment™ means any equity investment in, or long-term debt
security issued by, a CDE that:

A Has at least 85 percent of its cash purchase price used by the issuer to make
qualified low-income community investments in qualified active low-
income community businesses located in the State by the second
anniversary of the initial credit allowance date;

B. Is acquired after December 31, 2011 at its original issuance solely in
exchange for cash; and
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19.

SECTION 2.

C. Is designated by the issuer as a qualified equity investment and is certified
by the Authority pursuant to 10 M.R.S.A. § 1100-Z(3)(G). "Qualified
equity investment” includes any qualified equity investment that does not
meet the provisions of 10 M.R.S.A. 8 1100-Z(3)(G) if the investment was a
qualified equity investment in the hands of a prior holder. The CDE shall
keep sufficiently detailed books and records with respect to the investments
made with the proceeds of the qualified equity investments to allow the
direct tracing of the proceeds into qualified low-income community
investments in qualified active low-income community businesses in the
State.

“Qualified low-income community investment” means any capital or equity
investment in, or loan to, any qualified active low-income community business
made after the effective date of this rule, substantially all of which is expended by
the qualified active low-income community business within a low income
community in the State. With respect to any one qualified active low-income
community business, the maximum amount of qualified low-income community
investments that may be made in the business on a collective basis with all of its
affiliates, with the proceeds of qualified equity investments that have been certified
under 10 M.R.S.A. 81100-Z(3)(G), is $10,000,000, whether made by one or
several CDE’s.

APPLICATION PROCESS FOR ALLOCATION OF TAX CREDIT
AUTHORITY

A CDE that seeks to obtain an allocation of tax credit authority from the Authority
pursuant to 10 M.R.S.A. 81100-Z shall file an Allocation Application with the
Authority and simultaneously pay the Allocation Application fee.

Within sixty days of receipt of an Allocation Application for tax credit authority,
the Authority shall either approve the Allocation Application and, as part of that
approval, indicate the amount of tax credit authority issued to the CDE, or
determine that the Authority intends to deny the Allocation Application. If the
Authority intends to deny the Allocation Application, it shall inform the CDE by
written notice of the grounds for the intended denial. Upon receipt of the notice of
intended denial by the CDE:

A If the CDE provides additional information required by the Authority or
otherwise completes its Allocation Application within fifteen days, the
Allocation Application must be considered complete as of the original date
of submission and the Authority has an additional thirty days to either
approve or deny the Allocation Application; or

B. If the CDE fails to provide the information or complete its Allocation
Application within the fifteen-day period, the Allocation Application shall
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SECTION 3.

be deemed denied and may be resubmitted in full with a new submission
date.

Allocation Applications may be submitted on or after January 1, 2012, via hand-
delivery, mail, express mail, courier or electronic means, provided, however, that
the Applicant is responsible for ensuring receipt of the Application by the
Authority. Any Allocation Application received prior to January 3, 2012 shall be
deemed received on January 3, 2012.

Completed Allocation Applications will be processed in the order received.
Allocation Applications received on the same date shall be treated as received
simultaneously, and, to the extent there are not sufficient credits available to fully
allocate requested tax credit authority for approved Allocation Applications that
were received on the same date, allocations of available tax credit authority shall
be pro-rated among such Applicants based upon the amount of authority requested
in each such Allocation Application as a percentage of the total authority requested
by all such Allocation Applications.

INFORMATION REQUIRED ON OR ATTACHED TO THE
ALLOCATION APPLICATION.

The following information shall be required on or attached to the Allocation Application:

1.

The name, address and tax identification number of the CDE, and evidence of the
certification of the entity as a qualified community development entity by the
Secretary of the United States Treasury;

A copy of an allocation agreement executed by the CDE, its controlling entity or
other entity controlled by the same controlling entity, and the CDFI Fund, which
includes the State in its service area;

A certificate executed by an authorized executive officer of the CDE attesting that
the allocation agreement remains in effect and has not been revoked or canceled by
the CDFI Fund,;

A description of the amount of tax credit authority requested and the proposed use
of proceeds from any qualified equity investments received or long-term debt
security issued by such CDE for which it intends to seek certification by the
Authority under 10 M.R.S.A. § 1100-Z; and

Responses to the following five questions, which must be answered affirmatively
or negatively without explanation or elaboration (simple yes or no answers), to
determine qualification for participating in the program:
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SECTION 4.

A. Whether the CDFI Fund has awarded multiple rounds of federal New
Markets Tax Credit allocation to the CDE, its controlling entity or other
entity controlled by the same controlling entity;

B. Whether the CDE, its controlling entity or other entity controlled by the
same controlling entity, has participated as a qualified community
development entity in a state New Markets Tax Credit program or has
made an investment in this State that qualifies for federal New Markets Tax
Credits;

C. Whether the CDE, its controlling entity or other entity controlled by the
same controlling entity, has made an investment qualified for tax credits in
a business located in a non-metropolitan census tract;

D. Whether the CDE, its controlling entity or other entity controlled by the
same controlling entity, has made an investment qualified for tax credits in
a state where it did not previously have substantial operations; and

E. Whether the CDE, its controlling entity or other entity controlled by the
same controlling entity, has explored potential investment opportunities in
this State that would qualify for credits under the Program.

A description of the fees that the Applicant intends to charge for transactions for
which allocation is sought.

AWARD OF ALLOCATION OF TAX CREDIT AUTHORITY; TERM OF
AWARD

A complete Allocation Application that affirmatively answers at least four of the
questions described in Section 3, Subsection 6 of this Rule shall be approved by
the Authority and awarded an allocation of tax credit authority pursuant to 10
M.R.S.A. § 1100-Z in the amount sought in the Allocation Application, but in no
event shall the aggregate allocation to any CDE and its affiliates exceed
$62,500,000 of investments, and provided, further, that there remains sufficient
allocation authority to fully award the amount sought (up to the per CDE and
affiliates limit of $62,500,000 of investments) of each Allocation Application
approved by the Authority and received on the same date. If there is not sufficient
remaining allocation authority to fully award allocations to Applicants submitting
approved Allocation Applications received on the same date, the awards among
such Applicants shall be pro-rated as provided in Section 2, Subsection 4 of this
Rule. The Authority shall provide written notification of an award of allocation
authority to the Applicant. In no event shall the Authority authorize more than
$250,000,000 in aggregate investments eligible for tax credit authority, or more
aggregate tax credit authority than such amount that, if all allocated authority
resulted in certified qualified equity investments eligible for program tax credits



94-457 Chapter 325 page 6

SECTION 5.

1.

simultaneously, no more than $20,000,000 of credits could be taken or refunded in
any one fiscal year.

An allocation of authority under this Section shall be valid for up to two years. A
CDE obtaining allocation may sub-allocate all or a portion of its allocation to one
or more subsidiary CDE’s, provided the parent CDE files notice of such sub-
allocation to the Authority, together with a certification that the subsidiary CDE is
a subsidiary and meets all the requirements of a CDE under this Rule, and all of
the information required by Section 3(1) of this Rule for such subsidiary. In the
event that a CDE obtaining an allocation, or one or more of its subsidiary CDE’s to
which it has sub-allocated, does not receive qualified equity investments equaling
or exceeding the allocation amount within two years of the date of the allocation,
and provide proof of each of the same to the Authority within ten days of the
investment, that portion of the allocation that exceeds the aggregate amount of
qualified equity investments certified by the Authority for such CDE shall lapse
and no longer be allocated or available to the CDE, and may be re-allocated by the
Authority in accordance with 10 M.R.S.A. 8 1100-Z and this Rule.

CERTIFICATION OF ELIGIBILITY FOR TAX CREDITS

To the extent a CDE obtains equity investments or issues long-term debt securities
within two years of the allocation of tax credit authority, the CDE may file a
Certification Application seeking that the Authority certify such equity
investments or issuance of long-term debt securities as qualified equity
investments eligible for tax credits under 10 M.R.S.A. 8 1100-Z. The Certification
Application must contain the following information:

A Information regarding the proposed use of the proceeds from the equity
investments or issuance of long-term debt securities, including: a
description of the qualified active low-income community business in
which the proceeds will be invested; the proposed use or uses of the
proceeds by the qualified active low-income community business; and
the low-income community or communities in which the proceeds will be
expended;

B. The name and identification number of investor, type of investment
(whether debt or equity), purchase price, and nature of consideration
received and date of receipt, for each investment for each taxpayer making
a equity investment or being issued a long-term debt security;

C. A signed certification indicating that the Certification Application has been
executed by an executive officer of the CDE, declaring under the penalty of

perjury:

Q) That the Applicant’s allocation agreement remains in effect and has
not been revoked or canceled by the CDFI Fund; and
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SECTION 6.

1.

(2) That the cash purchase price for the investment has been received;
and

(3) That the statements in the original Allocation Application, as well
as in the Certification Application, including all accompanying
documents and statements, are and remain true, correct and
complete as of the date of the Certification Application;

D.  Adescription of the fees to be charged as part of the investment transaction;
and

E.  The Certification Application Fee.

Upon receipt of a completed Certification Application and accompanying
information, verification, and fees, the Authority shall determine if the
Certification Application should be granted and the investment certified as a
qualified equity investment eligible for tax credits under 10 M.R.S.A. § 1100-Z. If
the Authority finds that the investment should be certified, it shall notify the CDE,
the Commissioner, and Maine Revenue Services of its approval, in writing,
including the names of persons eligible to claim tax credits, and the respective
amounts thereof.

REPORTING REQUIREMENTS; RECAPTURE

A CDE that has been awarded tax credit allocation authority pursuant to Section 4
that has not submitted Certification Applications as to all of its allocation authority
must file an annual report with the Authority on April 30, 2013 for the preceding
calendar year, and each succeeding April 30 for the preceding calendar year, until
all of its awarded allocation has been certified or has lapsed, in each case with the
Annual Report Fee, providing the following information:

A A summary of activity of the CDE in seeking qualified equity
investments that have not been certified,;

B. The total amount of investment received by the CDE to date that have not
been certified, including investments for which it intends to seek
certification;

C. To the extent investments have been received and not certified, the
qualified active low-income community business in which such
investments are intended to be re-invested by the CDE;

D. To the extent investments have been received but not certified, the
proposed use or uses of the proceeds by the qualified active low-income
community business if so re-invested by the CDE;
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F.

To the extent investments have been received and not certified, the low-
income community or communities in which the proceeds will be
expended by the qualified active low-income community business if so
re-invested by the CDE;

The date by which the CDE intends to file its Certification Applications;

A CDE that has received Certification as to some or all of its tax credit allocation
authority pursuant to Section 4 must file an annual report with the Authority
commencing April 30 of the year following the calendar year it receives its first
Certification, and on each April 30 thereafter through the April 30 of the year
following the seventh anniversary date of the final Certification, with the Annual
Report Fee, providing the following information:

A.

A summary of activity of the CDE in completing the expenditure of at least
85 percent of its qualified equity investments in qualified low-income
community investments within twenty four months of receipt, including:
the amounts invested to date; the qualified active low-income community
businesses in which the such investments have been made by the CDE; the
use or uses of the proceeds of such investments by the qualified active low-
income community businesses; the low-income community or communities
in which the proceeds were expended by the qualified active low-income
community; and the estimated number of jobs created or retained by the
qualified active low-income community businesses on account of such
investments;

Evidence of the maintenance of at least 85 percent of the qualified equity
investments as qualified low-income community investments, including
any repayment of qualified low-income community equity investments and
subsequent reinvestment in other qualified low-income community
investments;

Whether and to what extent any federal new markets tax credits have been
subject to recapture for qualified equity investments certified by the
Authority;

Whether and to what extent any principal repayments or redemptions have
been initiated by the CDE of any qualified equity investments certified by
the Authority.

As a condition precedent to certification by the Authority of an investment as a
qualified equity investment, the Applicant will enter into an agreement with the
Authority providing as follows:
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A. The CDE will use at least 85 percent of the qualified equity investment to
make a qualified low-income community investment in a qualified active
low-income community business in this State within twenty-four months of
its receipt of the qualified equity investment, and maintain such level of
qualified low-income community investments in qualified active low-
income community businesses in the State until the last credit allowance
date for such credits, and notify the Authority and Maine Revenue Services
within thirty days of any failure to comply with this requirement;

B. The CDE will notify the Authority and Maine Revenue Services within
thirty days of the CDE receiving notice that any amount of federal tax
credits available for the qualified equity investments for which credits
under this Program are certified are being recaptured under Code section
45D, including the amount of recapture and the reasons therefore;

C. The CDE will notify the Authority and Maine Revenue Services within
thirty days of its having made a principal repayment or full or partial
redemption as to a qualified equity investment that has been certified by the
Authority as eligible for federal tax credits prior to the date that is the final
credit allowance date, including the amount of such repayment or
redemption.

4. If the CDE violates the agreement referenced in Section 6(3) of this Rule, or
otherwise is in violation of provisions of 10 M.R.S.A. 8 1100-Z; 36 M.R.S.A. §
5219-GG,; or this Rule, or if an event described in Section 6(2)(B), (C) or (D) of
this Rule has occurred, the tax credits related to the qualified equity investment
certified by the Authority shall be subject to recapture pursuant to 36 M.R.S.A. 8
5219-GG.

5. The Authority may share any information it obtains in any Allocation Application,
Certification Application, or Annual Report with the Commissioner and/or Maine
Revenue Services, and in any event may notify the Commissioner and/or Maine
Revenue Services if it becomes aware of any event or circumstance that may
warrant recapture.

SECTION 7. WAIVER OF RULE

The chief executive officer may waive any requirement of this rule, except to the extent
that the requirement is mandated by statute, in cases where the deviation from the rule is
insubstantial and is not contrary to the purposes of the program.
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Basis Statement:
Original Rule

The Rule implements the Maine New Markets Tax Credit Program.

A public hearing was held on November 15, 2011. No comments were made at the hearing, but several
written comments were submitted by Ben Dupuy of Stonehenge Capital Company and Talmadge Singer of
Advantage Capital Partners, on behalf of their companies and Enhanced Capital Partners. Additional
comments were submitted by Steven H. Levesque of the Midcoast Regional Redevelopment Authority.

Messrs. Dupuy and Singer made several substantive comments, many of which the Authority deemed
appropriate and led to changes to the proposed rule. These comments included: (1) that the definition of a
Qualified Community Development Entities (CDEs) should include their wholly- owned subsidiaries, and
that CDEs should be allowed to sub-allocate to their subsidiaries; (2) that non-metropolitan census tract be
defined; (3) that portions of businesses qualify as qualified low-income community businesses, as
permitted by federal regulations; (4) clarification of the allocation application timing and process; and (5)
clarification of reporting requirements between allocation and full certification.

To address these comments, the Authority made changes to the Definitions in Sections 1, and to the
relevant provisions of Sections 2, 4 and 6, to: (1) make clear that the term CDE includes wholly-owned
subsidiaries, and that CDEs can reallocate to subsidiaries provided that they provide notice to the
Authority and evidence they separately qualify as a CDE; (2) add a definition of “non-metropolitan census
tract” and reference applicable federal regulations in the definition of “qualified active low-income
community business;” (3) reinsert language inadvertently omitted from the definition of “qualified low-
income community investment;” (4) clarify how applications will be processed in the first week of January
2012; and (5) clarify the reporting dates and requirements as they relate to transition between allocation
and certification.

Messrs. Dupuy and Singer also made substantive suggestions with which the Authority did not agree, and,
thus, did not make changes in the proposed rule. Specifically, they suggested that the currently proposed
certification process, by requiring investments in qualified low-income community investments to be made
before credits are awarded, makes it difficult for CDEs to attract large pools of investments for yet
unidentified projects. They indicate that the federal program and other state-based programs typically use
a process that awards credits at the time investors actually invest in the CDE, rather than when the CDE
invests in the eligible business. Under the federal and other state programs, they contend, a CDE must
only later notify the credit awarding body that the investments have been properly made. They requested
changes in Section 6 of the proposed rule to make the Maine program function in a similar manner.

After careful consideration, the Authority declined to make such changes. The members believed that it
was important to verify that the investments in eligible businesses be made before the Authority certifies
the investment as eligible for tax credits.

Messrs. Dupuy and Singer offered other non-substantive comments that resulted in grammatical and
clarifying changes to the proposed rule.



94-457 Chapter 325 page 11

Mr. Levesque suggested that the rule be modified to change the required submissions as part of the
Allocation Application to delete the requirement that a copy of the allocation agreement with the CDFI
Fund be submitted, and to change the Certification Application submission requirements to delete the need
to provide certification that a federal allocation agreement remained in place. In its place, Mr. Levesque
suggested that the requirement be limited to proof that the Applicant has been and remains designated a
CDE by the CDFI. The Authority did not believe it could accommodate this request within the confines of
the applicable statute.

Mr. Levesque also suggested adding information required as part of the allocation application to include
references to Base Closure and Realignment Commission (BRAC) Communities and distressed areas. The
Authority believed that the additional information, while highly relevant to the need for investment, was
not information the Authority could use under the statute to affect the awards of allocations, and, thus,
declined to make the requested change.

The members of the Authority were concerned that the proposed rule did not require a disclosure of fees to
be charged by the CDEs, and added requirements to the Allocation and Certification Application

requirements to include a disclosure of fees charged or to be charged.

ECONOMIC IMPACT ANALYSIS STATEMENT/FISCAL IMPACT NOTE:

A This rule will have no additional cost to the agency that cannot be absorbed within existing
allocations.

B. It is expected that no one will be adversely affected by the rule.

C. The rule will have no material effect on competition.

D. The foregoing statements are made based on an analysis of existing and historical

demands on similar programs.
The rule will not impose any costs on municipalities or counties.
STATUTORY AUTHORITY: 10 M.R.S.A. § 1100-Z; 36 M.R.S.A. § 5219-GG

EFFECTIVE DATE: January 1, 2012 (original rule)



